
 

 

Table of contents  

Task 1 …………………………………………………………………………………1 

Task 2………………………………………………………………………………….2 

Task 3………………………………………………………………………………….3 

  



 

 

 

Task 1  

There are various cases when the construction sites are not mainly managed properly, because of 

higher noise pollution, higher levels of dust pollution, chemicals that are being released within the air 

that is not good for human lungs, danger to the trespassers are most likely the issues that have been 

influencing the environment in a significant manner. In torts related to land, the private nuisance case 

has been discussed, in which tree roots were damaging the foundations of the property.  Also, the 

freeholder was trying to recover mainly the £835,430.92, and it was also noted in this particular case 

that it was succeeded in both CA and HL courts1. Tribute was being paid to the contribution to the 

intelligible, and lucid development of the law in New Zealand, also in England throughout the 

common law within the world2. In the case of star energy, the case was about entering on the land, 

placing or projecting something that was not lawful and it was also harming the environment. In this 

case, in 2010, the supreme court has dismissed the Mohammed al Fayed appeal that was made against 

the decision, it was mainly made to overturn the decision3. He was receiving almost £750,000 in 

damages for trespassing into the oil reserves that were going beneath the Surrey mansion of his. By 

3.3 majority the appeal had been dismissed by the court, and it was dismissed against the 2009 Court 

of Appeal decision that was to overturning the Peter Smiths Js order for star energy in order to pay the 

compensation after it drilled diagonally under the Barrow green court and Al Fayed estate within the 

country estate in Oxtet4. A cross-appeal of the star energy has also been dismissed by the star energy 

in this case the court of the appeal had been wrong to state that the trespass has happened. The court 

of appeal has noted that, At the depth of the oil wells, the land has been owned by Al Fayed. It was 

also noted that among 1990 to 2007, mainly 1.006m barrels have been extracted from the wells and 

mainly 1km has been dug under his mansion, that was mainly the part of the Palmers wood oilfield 

and is mainly owned by the Al Fayed Company Bocardo5. Afterwards, 9 per cent of the income that 

has been attained by the star energy from the wells has been given to them that was amounting to 

about seven million and the same percentage of the future income has also been assigned to them. But 

the appeal made by the star energy against the court that claimed that always also owned the strata 

beneath the estate, as it was found that the petroleum found in those had not been owned by him, was 

reduced to 1000 pounds6.  

 

Tort of negligence on the other hand states that, it is regarding the brech of the legal obligations which 

in circumstances impose hefty damages on defendant. Lord Atkin noted in7 that reasonable care 

should be taken to evade the omissions that are foreseeable and would likely to cause various 

problems or harm the neighbors. In this act, neighbors are explained as those people who are closely 

and directly influenced through the behavior of the defendant. A duty of care principal has also been 

devised by Lord Atkin. That has also been referred to as the neighbor test. In case 8, three particular 

questions have been asked by the house of lords. These questions include; if the loss to the neighbor 

 
1 Delaware Mansions Ltd v West Minster City Council [2001] 
2 London Borough of Southwark v Mills [1999] 
3 Blackburn v ARC Ltd [1998] 
4 Miller v Jackson [1977] 
5 Bocardo SA v Star Energy UK Onshore Ltd 
6 Star Energy (Respondents) v Bocardo SA (Appellant) [2010] 
7 Donoghue v Stevenson [1932] 
8 Caparo v Dickman [1990] 



 

 

was predictable or expected9. Was there sufficient closeness among the two neighbors10, case of 

(Bourhill v Young [1943]) failed expected or foreseeability and the proximity test. Also, the last 

question was that if it is fair to impose the duty of care11. Where case like 12, 13, 14 were relevant in this 

case, some of these cases had contractor, building contractors liable for negligence, while some were 

negligent reporting on the aircraft noise levels, some were negligent on demolition and construction of 

shooting lodge.  

 

Task 2 

 

 

The standard form of the construction contracts is mainly date back from the 19th century when, these 

were provided by the public bodies and also used within the public works. Their proliferations have 

been necessitated through the lack of legislation for regulation and also about the protection of the 

parties to the commercial contracts. Their issuance has been made possible by JCT, ICE, FIDIC, 

RIBA in the last few years. There are various reasons according to which the industry and the users of 

the contracts would be able to benefit from it and its use15. First, it is able to save time, various risks 

have been minimised through these contracts like minimisation of the transaction costs. It is also able 

to allocate and risk in a fairly effective manner. Standard forms of the contract are mainly designed to 

be wide-ranging, and all-inclusive. That is the reason why they have been able to cover all of the 

problems that surrounds and are in relation to the building industry in any particular manner. Various 

benefits have also been reflected by the standard forms that are also accrued through the precedent, 

and this is also achieved through the benchmark provisions16.  These benchmark provisions are also  

The standard form of the construction contracts mainly dates back from the 19th century when these 
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benefits have also been reflected by the standard forms that are also accrued through the precedent, 

and this is also achieved through the benchmark provisions.  These benchmark provisions are also 

reflecting a good practice that can be used to exercise the laws and regulations imposed by the 

 
9 Fardon v Harcourt-Rivington [1932] 
10 Caparo v Dickman [1990] 
11 Hill v Chief Constable of West Yorkshire [1989] 
12 Clay v A J Crump & Sons Ltd [1963] 
13 Farley v Skinner [2001] 
14 Catlin Estates Ltd v Carter Jonas [2005] 
15 JCT (2016) Deciding on the appropriate JCT contract 2016 (Free General 

guidance 
16JCT (2016) Guide to selecting the appropriate JCT main contract 2016 (Free General 
guidance) 
 



 

 

regulatory parties. Through the cross-section of the building industry, these contracts have been 

developed, and this is a process of developing these standard form of contracts that ensures that the 

client, that is both private and public would be effectively participating and also abiding by all the 

rules and regulations within the contract. These include contracts, specialists, engineers, designers, 

civil engineers, and all the people that will be involved in the development of the contract.  

There is also a various number of advantages that could be utilised in order to attain the standard form 

of contracts. The standard forms of contract are mainly negotiated among the different bodies that are 

involved within the industry. Therefore, the risks are allocated on each of the parties that are involved 

within the process of the construction. It is also able to reduce the time and the cost, the contracts are 

negotiated individually by each of the parties, that is the reason why each of these parties has the right 

to negotiate whatever aspect that has been given within the contract. Comparison of the tender was 

mainly a harder process, but with the use of the JCT standard form of contracts, it has been made 

easier relatively. Not only this the comparison of the tender has also been made fairer. On dispute 

resolution and their mechanisms, there are various express terms that are included within these 

contracts17. These terms include the arbitration and the adjudication also. However, it is noted that 

most of the standard form of the contracts are mainly complex to be understood and is not easy to be 

realised by the common people. That is the reason why the specialists have the training to understand 

them and most of the parties included within these contracts understand and comprehend them in an 

effective manner.  

 

 

Task 3  

Regarding the case of Costain v Bechtel [2005], it was noted that in the impartial contract 

administration, there was irregular interference of the project managers. When meeting was adjourned 

with the project managers regarding the rail link project, the disallowance of the contractors claims 

have been increased by the contract administrators. In this case improper interference by the 

contractors, have cause the client to breach the contract and interm injunctions have been sought in 

this case. It has also been argued by the project managers that under the NEC contract there was never 

a duty of independence imposed upon the project managers. It was indicated by the court that in this 

case especially a serious issue will be tried, but the bans were not entertained and refused by the court 

and damages have been recognised as a satisfactory remedy in this case particularly.  

On the other hand, if NEC3 Contract Core Clause 10.1 could be discussed then it was noted that in 

this case, the employer and the contractor and also the project manager, last but not the least also the 

supervisor should be acting as stated within the contract and in the sprit of everyone’s interest and 

mutual co-operation. But even after this core clause strict policy the dispute arise, very few of them 

has been able to reach the courts, but in the past few years a slight change has been one of the main 

judicial discussion regarding the NEC3 contracts. It suggests the collaborative approach that what the 

drafts men of the NEC will be looking to achieve is not fool proof.  In this case it could be concluded 

that NEC3 is not an adequate form of contract but he disputes can be avoided provided that the NEC3 

contracts are well managed by those who who have experienced the NEC contract. Additionally, 

sufficient resource should be provided to the contract administration, both parties that are contracted 

under NEC3 should be able to adopt a common approach towards work and acknowledge the works 

under the given spirit of the NEC3 contract.  Whenever some party is not able to abide by the 

mutually agreed rules then again it has to be notified that it has agreed the terms before signing the 
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contract and it is for the good of those parties, so that all of the parties could come into board and 

work with each other in the true spirit of the contract of NEC3. 

NEC4 contract on the other hand reflect the procurement and the project management aspects of 

developments.  It also reflects the best practices to be adopted with improvements in feasibility and 

also the ease of administration.  Full array of works can be procured through the NEC4 contracts, that 

includes services and supply ranging from a wider framework to small scale projects. NEC4 succeeds 

on NEC3, furthermore it uses easy and understandable clause and present tenses in order to facilitate 

the use of the NEC4 all around he world. NEC4 contract also aims to support the changing needs of 

the customers, it also stimulate the good project management, and it also improve the clarity and the 

simplicity.  

 

NEC contracts were mainly launched in 1991, it was designed to specify the good management, 

clarity and feasibility features. NEC contract provides the employer to state a starting date of the 

project, a complete date of the project, a date on which the site could be accessed by the workers and 

also any sectional completion date if needed. And if the completion is not done according to the 

specified date by the NEC contract then the damages will be incurred upon the contractor accordingly. 

NEC is able to provide the key dates, so that stated deliverables are provided in the given time where 

the sectional completion is not appropriate18. NEC, further allows the opportunity for the contractor to 

be paid more if the contract has been completed early, mainly the project has been completed before 

the completion date. NEC also provides the process of warning for both the project manager and the 

contractor to be notified by any of them, that might also affect cost and time. Therefore, early 

recognition of a problem would be able to save a lot of time and the cost. Then, it allows further to 

focus on the problem, and then it is easy for both the project manager and the contractor to sort out the 

problem before it is too late and damages are being incurred. A no surprise approach is avoided 

through this simple risk management approach in NEC contracts.  

On the basis of the bill of quantities, the price payable to the contractor has been identified and NEC 

allows the stage payments. Cost based open book contracts and lump sump contractual options have 

also been provided by the NEC contracts. This includes reimbursable costs, management contracting, 

or various other targeted costs. Change control is also a viable option that is provided by the NEC 

contracts, and the NEC is able to deal with the costs and the time both altogether, and the quotation is 

prepared by the contractor where the project manager is able to accept it. This will happen after the 

change has occurred within the project. Multiple, in this case, can be indicated in order to deal with 

the change regarding the time or cost19. Precise quality requirements have been indicated by the NEC 

contracts that are stated in a technical document separately. Thus, this document states the type of 

quality as required by the terms of the contract20.  This include requirement for materials to be of such 

quality, if the works are mainly handled and created by the contractor, then required performance or 

quality of works is clearly stated in the technical section of the NEC contracts. There is also an 

obligation for both contractor and supervisor to notify each other when there are any defects caught, 

regarding the equipment’s, materials or the quality of the works. NEC is also able to provide the 

process, for defects acceptance of the contractors, by the agreement of both parties, a proposal of 

change can also be taken in this case considering the time and costs incurred for the given change.  

 

 
18 Clause 60.1(13) 
19 Clause 8.4(c) 
20 The contract from the NEC3 family principally used here is the NEC3 Engineering and 
Construction Contract 



 

 

 


